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A Plaintiffs” Attorney’s View of Sexual Harassment Rulings

By Nancy Richards.Stower
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You’ve invested a lot in your law
practice. First-rate professional
liability protection is a must.

No other company gives you this much
coverage at a premium you can afford.

First indemnity Insurance Agency, Inc.

The larter exisrs "when the unwelcoms
conduet unreasonably interferes with an
adividualy job performance,” or, creates
an tintimidnting, bostile o offensive
working envitenment” even if no tan-
pible or economic job consequences re-
sl

Six years later, the United Siates
Supreme Court affinned those puidelines
in Me:itar Savings Bank, FSB v. Vinson.
The Meritor decision focused on the
“nnweleomeness"of the conduce, not
whether it was “vobuntary.” Sigmificantly,
the conrtaffinmed that actionable harass
ment aved not be accompanied by eco-
nomic injury because, “Tidle VI affords
employees the right to work in an envi-
ronment feee from diseriminatory inthmi-
darion, ridicalz and insaolt ™

On employer linbility, Meritor te-
jecred wmmomatic suprervisory liohiliey as
well nsa bk of notice defense, Instead,
the ¢onrt invited an “spency analy<ds".
The evurr noted chat an employee's fuil-
nee to use the in-house grievance proce-
dare was “relevant” but "not necessarily
dispositive,” chiding Meritor for irs un-
inviting grievance procedures.

In 1991, folfowing Anita Hill's tes.
timony at the confirnetion hearings of
Supreme Court Justice Thomas, Presi-

dent Bush signed into law The Civil

Rights Act of 1991 (substantially the
same legislation he had vetoed the pre-
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ceding year}, amending Title V1 to pro-
vide for jury triuds, punitive damages, and
compensatory damapes. Two years luer,
in Hardis v. Forklife Sys., Inc.. Justice
O'Connaor, wiiting for w unanimous Su-
preme Count, refter-
ated that sexval ha-

with a huge vicrory (Burlington Indusrries
v FEflerth) and Faragher v City of Boca
Raton, Writing for the 7 to 2 majorities
(ustices Thomas and Scalin dissenting),
Justice Souter (in Faragher) and Justice

Kennedy (in Ellerth)
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This spring, in
Oncale . Sundowner Off<horc Sereices,
Inc.. the Supreme Coure held that same-
sex sexual harassment is acrionable un-
der Title VII, and reconfinmed the need
16 focus on the victim's point of view.

While the definition of sexual ha-
rssment may have been clasified since
the 1986 Supreme Court suling in the
Meritor case, the f:dern) courts have dis-
pensed conflicting tests for employer li-
ability, as plaintiffs Kimberly Ellerth and
Betly Faragher learned. Ellerth was a
salesperson for a Chicago office of
Butlington Industries who rejected her
supervisor's ad: ances, was promoted any-
way, but quit her job after 15 months.
The supetvisor had made numerous,
sexual temarks to her, 1ubbed her knee,
cajoled her into joining him for a drink,
and tepeatedly indicated that her career
would advance if she dr.ssed more pro-
vocstively. Ellerth did not use
Bulington's in-house sexual harassment
complaint procedure and last at trial on
the issue of notice. The Seventh Cir-
cuit reversed via cight lengthy and con-
flicting decisions which diamatized the
confusion over employer liability for su-
pervisoty harassment.

Berh Ann Faragher worked as a life-
guard for the City of Baca Raton, Florida.
She sued afier completing her summer
job, alleging that her supervisors had
created a hostile aumozphere throuph un-
invited touching, repeated vulgarities,
sexually-explicit remarks, and thieats of
retaliation ("date me or clean the toi-
lets for a year”). Although Boca Raton
had 3 wtitten sexual harassment policy.
it was not widely disseminated. and nei-
ther the harassing supervisors, nor
Faragher, were aware of it Faragher won
at erial, but lost on appeal when the Elev-
enth Circuit applied the “outside the
scope of the agency” principle to the su-
pervisors’ actions.

door to p

adequacy.”

Addressing Conflicting
Decisions

On June 26, 1998, the U.S. Supreme
Court responded to the chaos with wo
decisions providing employee-victims .

The rulings

iu’nu’ff’s dis-
covery of the employ-
er's response to other
complamts since those
responses are relevant
to determine the policy’s

leld that employers
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for o supervisor's b
razzment when h
wits e companied by
A "tangible employ-
ment action.” In
Ellerth,  Justice
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"tangibl: employ-
ment actions” all
economic injusies
(i.e.. donial of a rarice
o promotion, Ffrilure
10 hire, termination,
oradecizion cavsing
a significant change in henefits), ac well
as several nonceconomiz injuriss (an un-
desirable reassignment, a less distin-
guished tide ot significantly dimirished
inerial responsibltities),

A Multi-Step Test for Liability

Justices Kennedy aned Souter issund
an identical, multi-stepped rest for de
termining an employer's vicatious liabil-
ity when there is no “tangible employ:
ment action.” The employer must ptyve
(1) that it excrcised rensonable caté fo
prevent and 1o promptly correet the sexu-
ally harassing behavior, and (11} that the
plaintifl unreasonably lailed to avoid
Laem, including by unreasonably ignor-
ing any in-house complaint procedures.

Many employers will find it difficult
to meet the affirmative defense burdens
of Eflerth an Fanagher. The “tcasonuble
core” test requires the employer to prove
that it exercised reasonable care to pre-
vent the hurassment. Accordingly, the
universal pullication of an anti-harass-
ment policy (whether written or nor)
appears mandated; in addition, the
policy must encourage victims to comne
forward withour fear of reprisal. A wall
poster crammed with notices of multiple
federal and state statutes won't cut dr.

The policy should include educa-
tional efforts aimed at ol levels of the
workfurce, with additional directives to
superyisors. An emplovu will be unable
prove “reasonable care to prevent harse
ment” if it fails to upgrade its enforce-
ment effores following new rrpores of ha-
rassment.

“open the

Opening Up Discovery of
Past Incidents

The employer's obligation to prove
that it exercised reasonable care to pre-
vent and correct harassing behavior pro-
vides the plaintiff employee with 2 very
powerful weapon: the right to discover
the employet’s other sexual harassiment
complaints to determine if, upon netice
of carlier cases, the emplayer took rea-
sonable steps to prevent plaintiff's ha-
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Veretot- oy, Jiscen cry ot acher come-
pluneswas Porecrdy comresred and, if dis-
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“rangible ol ction” componenre. Now
the jry ey be expesed to manerous epi-
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Was Failure to Complain
‘Unreasonable!”

Even of the employer meets both as-
pects of the “reasomable care” test, it
fAces wrether hurdle. For an affirmative
défense 1o succeed, 1 must alvo prove
that the plaintiff unreasonably failed o
rake adv antaee of the employer's harass-
ment complunt procedure “or - ather-
wise wvond harm.” I the plaintiff recoited
from using the eiployer’s complaing pso-
(('\IUH' l"(" JHNC (Vf Ln(‘\\'l',’\ln" lll.’" ("[he’
vicrims swffered retaliotion after making
2 complinnt, the Jefense vaporizes.
Again, the plaindff will have discovery
and evidentiary rights pertaining to the
experiences of others regarding the “rea-
sonablencss” of ignoring the policy.

Significanty. the new affirmative
defense does not offer protection to the
empluyer for harm suffered on account
W supersisory harassiment, when the
hann occurs befate the victim can rea-
sonably repsrer an in-house complain®
As Justice Thomas noted in his dissent:

“|E hnployers will be liable notwith-
standing the afficmative defense,
even though they acted reasonably.
o by s the plairtiffin question ful
Hilled ber duty of seasonable care w0
avoid homa, " (Burlmgion Industries
v Ellereh)

The Fllerth and Forragher decistons
provide iportant viztones tor plaintiffs,
bt also creare o conditional safe harbat
for cmployers whe invest the tesources
tactears, poblich and waplement strong
sevunl barassorent policies with sensitive
complaint procedures and repeated
TALEH Y SENSIONS.

The new lahility standivds have al-
seady been applicd torace cases and will
likely he applied to all other protected
categaries In addition, the new stan.
dards will be adopted by those states, like
New Hampshire, which lnok to federal
law for gindance in interpreting their
own Jiscritination laws

Nancy Richads-Stower concentrates her
practice in employment low in Mervimack

Request for Proposal .

New Hampshire Bar Association

THE BAR'S COMMITTEE on Coopera-
tion with the Courts hassppointed a Pro
Se Study Subcomrmittee 10 oversee a
stiady of pro <e hitigation in New Hamp
shire courts and formulate i report. The
«uheomimiteee is soliciting requests for
proposals to conduer and compile theee
sveys:

o A survey of pro ce lidigants them-
whes, «eeking to leam why they
chexe o proceed wirhout a lawyer,
involving pro <o parties fronn each
of the ten Superior Courts, the two
Family Courts, the Supreme Coure,
and selected Distrier and Probate
Cuwres. The coures will provide the
names and addresses to the swdy
committee

o A-urvey of asample of New Hamp-
shire sttomeys, with particular em-

Pro Se Study

phasic on family liw practitioners;

* A survey of judges, marital masters,
and court clerks.

The impact of a perceived increase in
pra se livigation in New Hiampshire's court
systemn is an issue of great concemn o judges,
biwyers and court stalf throughout the
state. However, the actual nature and ex-
tent of pro < litigation has never been de-
termined by empirical stindies. Rather then
selying an genuine but anecdotal accounts
of problem as we fonmulate policy recom-
mendations, the subcommittee secks
through this stady to gathier duta thae wilt
provide us with reliable informarion about
the true scope of the pro se phenomenon
in New Hampshire.

Simitar studies have been conducted
i other states and the subcommitiee has
gathered o considerable atmount of infor-

wation shout these effints, which willbe
helpful as we cotuliet cur surveys, ana-
lyze the recults and make policy tecom-
mendations. The person or organization
that conducts our surveys will also be
acked (o help anudyze the data. Expeni-
ence in conducting surveys and familias.
ity with New Flampshite™ logal aysrem
are highly desirable,

Please submir proposals to by De-
cember 7, 1998 o John E Tohin, )r.,
Chair, Pro Se Study Committee, /o Vir-
pinin Martin, New Hanpshire Bar As-
saciation, 112 Pleasant Sveer, Conenrd,
NH 03301, if you need further informa.
tion, please contuet John Tobin at (603}
644- 3393 ext 5112

The pro < study effort is being sup-
ported by a grant from the New FHamp.
shire Bar Foundition
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We can help you to more fully and efficiently
service your business clients, whether they are
healthcare providers employing postgraduate
students or hi-tech firms secking highly
skilled engineers. From F-l to H-1B visas, from
initializing prevailing wage determinations
and public access files 1o applying for a

green card, from Department of Labor 10

Immigration and Naturalization

requirements, our immigration :eam will guide
you through each stage of the work visa and immigration petition process, avoiding unnecessary

risks, time, and expense to your

Please call Peter Burger 1o learn more about referral arrangements for ous immigration services.

International Business & Immigrati

Ot & Reno Professional Association

One Eagle Square, P Q. Box 3550, Concord, NH 0330.2-3550 T 603-224-23B1, F (03-224 2318, info@ort-reno com

AtoZ

If your law fitm represents business clients
who hire foreign nationals, Orr 8 Reno's
experienced attorneys can help you avoid the
many pitfalls in the highly specialized field of
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