
Less Protection for  
Government Whistleblowers

On May 30, 2006, the United States Supreme Court 
handed down Garcetti et al v. Ceballos, on appeal from 
the Ninth Circuit. Justice Sandra Day O’Connor had 
been on the court when the case was originally argued 
last October, but off the court when the case was rear-
gued this March. To paraphrase Robert Frost in “The 
Road Not Taken,” that probably made all the differ-
ence. In another sea-change 5-to-4 decision, the court 
rolled back First Amendment protections for govern-
ment employees. Justices John Roberts, Antonin Scal-
ia, Clarence Thomas and Samuel Alito joined the opin-
ion, written by Justice Anthony Kennedy. Justices John 
Paul Stevens, Stephen Breyer and David Souter (whose 
opinion was joined by Justices Stevens and Ruth Bader 
Ginsburg) issued separate dissents.

Under Garcetti, government employees can no 
longer look to the First Amendment to protect them 
from retaliation if the subject of their “free speech” 
falls within their job duties. Thus, Richard Ceballos, a 
government attorney demoted for reporting the falsifi-
cation of a search warrant, can’t count on the Constitu-
tion in his search for workplace justice. The fallout? A 
new constitutional litigation battleground, to be fought 
over the parameters of job descriptions of government 
employee whistleblowers.

Public employees now asserting First Amendment 
protection must demonstrate not only that the subject 
of their speech met all the pre-Garcetti criteria for pro-
tection (see infra), but also that the speech fell outside 
their job responsibilities. This means that those with the 
most and best information about government waste and 
corruption, environmental hazards, military crimes, 
misconduct, pharmaceutical drug efficacy, national 
security and space policy have become First Amend-
ment orphans if their reports or dialogue take place at 
work. Why? Because a majority of the court agreed that 
without the (new) job duty barrier to the First Amend-
ment, every dispute between a public employee and the  

employing agency would become a federal constitution-
al case. The majority ignored the fact that no such First 
Amendment floodgate had earlier burst.

 
The Ceballos Story	

Richard Ceballos was a deputy district attorney 
for Los Angeles County and a supervisor. In February 
2000, a defense attorney told Ceballos that a critical 
search warrant pertaining to his client was based on 
lies. Ceballos investigated and concluded that a deputy 
sheriff’s underlying affidavit did contain lies. At issue 
were the deputy’s claims that he followed tire tracks to 
the premises covered by the warrant although the road 
surface made that unlikely; and the sheriff’s descrip-
tion of one long driveway didn’t jibe with what Cebal-
los viewed as two separate roads. His second interview 
of the deputy sheriff solved nothing, so, on March 2, 
2000, he issued a memo to his bosses recommending 
dismissal of the case.

Next came a meeting among Ceballos, his bosses 
and the deputy sheriff (with a few of his sheriff’s de-
partment colleagues). It was no tea party. “The meeting 
allegedly became heated, with one lieutenant sharply criticiz-
ing Ceballos for his handling of the case.” (Opinion, p. 2). 
Imagine the real dialogue. Ceballos’ bosses sided with 
the deputy sheriff, deciding to proceed with the case, 
pending the court’s ruling on the defendant’s related 
motion. At the motion hearing, the defendant called 
Ceballos, who testified to his concerns about the war-
rant. Even so, the court rejected the defendant’s chal-
lenge to the warrant. Like many whistleblowers, Cebal-
los’ career was doomed.

He was denied a promotion, presented with an 
option to transfer to another courthouse hours away 
in drive time (“Freeway Therapy”) or prosecute mis-
demeanors (quite a comedown from murder prosecu-
tions). Ceballos filed an internal grievance based on re-
taliation, lost and sued under the First and Fourteenth 
Amendments. The County argued that the alleged  
retaliatory acts were really solutions for legitimate 
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staffing needs, and, anyway, Ceballos’ memo was not  
protected speech under the First Amendment, because 
the memo was just part of his job.

 
The Courts Below	
The trial court granted summary judgment to the 

government, ruling that since the memo was written 
as part of his job, Ceballos had no First Amendment 
protection for its contents.

The Ninth Circuit Court of Appeals reversed the 
trial court, ruling that the memo did constitute pro-
tected speech based on Connick v. Myers, 461 U.S. 138 
(1983), which requires an employee prove that the rele-
vant speech was made by the employee “as a citizen upon 
matters of public concern.” (Connick, 461 U.S. 146-147) The 
Appeals Court rejected “the idea that ‘a public employee’s 
speech is deprived of First Amendment protection whenever those 
views are expressed, to government workers or others, pursuant 
to an employment responsibility. (Opinion, p.7)

Background on Connick: In keeping with the dis-
trict attorney theme, Connick was an assistant D.A. in 
New Orleans who opposed her supervisor’s decision 
to transfer her by distributing a survey at work with 
topics on employee morale and whether her co-em-
ployees had confidence in several named supervisors. 
One question pertained to whether they felt pressure 
to work on political campaigns, but, that one question 
did not save the day for Connick or her insubordinate 
survey, for the Supreme Court held that the survey was 
more personal than public policy speech.

Back to Garcetti: After deciding that Ceballos’ 
speech was about public policy, the Ninth Circuit ad-
dressed the Pickering balancing test, which strips First 
Amendment protection from otherwise protected 
speech if that speech impermissibly disrupts the work-
place. (Pickering v. Board of Ed. Of Township High School 
Dist. 205, Will Cty. 391 U.S. 563 (1968). Pickering in-
volved a teacher whose somewhat inaccurate letter to 
the editor about school funding policies got him fired. 
But his job was saved by the First Amendment when the 
court held that because school funding was a matter 
of public concern, and the letter didn’t interfere with 
the teacher’s classroom abilities, or the school district’s 
responsibilities, the speech was protected, if the inac-
curacies were not made knowingly or recklessly.

 
“Freeway Therapy”	
Over the years, Pickering and Connick weeded out 

cases brought by government employees whose speech 
was less about public policy and more about, or in reac-

tion to, their performance problems, personality clash-
es, rudeness, partiality and/or creation of office cha-
os. Few disagree that the government as employer has the 
right to restrict more severely the speech of its own em-
ployees than the government as government can restrict 
the speech of Joan Q. Public. The reason is obvious.

If the speech flows from an employee’s incompe-
tence, biases, output, or boundary issues, it’s probably 
not about public policy; and, even if it is, Constitution-
al protection evaporates if the actual manner and cir-
cumstance of the speech disrupts the agency’s ability to 
provide its services. This has been clear for years. But, 
now, there’s a new test in town: “Garcetti,” and it gives a 
whole new meaning to the chant, “But it’s not my job!” 
(Note: the court did allow for some workplace First 
Amendment protections – so long as communicating 
about the issue was not part of the employee’s job re-
sponsibilities, citing Givhan v. Western Line Consol. School 
Dist., 439 U. S. 410, 414 (1979), where a teacher spoke 
out about the racial composition of the school staff. 

Ceballos’ speech passed the Connick public con-
cern test and the Pickering balancing test. Yet, it became 
kindling for alleged (and now Constitutionally permis-
sible) retaliation, including the option to add several 
hours to a whistleblower’s commute on the infamous 
L.A. freeway. Message to public servants: Speak up only 
after work if you’re discussing your job, because, “Em-
ployees who make public statements outside the course 
of performing their official duties retain some possi-
bility of First Amendment protection because that is 
the kind of activity engaged in by citizens who do not 
work for the government.” (Opinion, p. 12). But, “…
the fact that Ceballos spoke as a prosecutor fulfilling a 
responsibility to advise his supervisor about how best 
to proceed with a pending case distinguishes Ceballos’ 
case from those in which the First Amendment pro-
vides protection against discipline.” (Id.)

So, what protections did the majority envision for 
whistleblowers? Whistleblower protection statutes; but 
not the Constitution.

 
The Dissents	
Justice Stevens opened with a zinger: “The proper 

answer to the question whether the First Amendment 
protects a government employee from discipline based 
on speech made pursuant to the employee’s official 
duties...is ‘Sometimes,’ not ‘Never’.

Of course a supervisor may take cor-
rective action when such speech is ‘in-
flammatory’ or ‘misguided’…But what 
if it is just unwelcome speech because it nhbar.org



reveals facts that the supervisor would rather not have 
anyone else discover?” (Stevens dissent, p. 1)

Justice Souter (joined by Justices Stevens and Gins-
berg) proposed a new test: “an employee commenting 
on subjects in the course of duties should not prevail on 
balance unless he speaks on a matter of unusual impor-
tance and satisfies high standards of responsibility in the 
way he does it…and it is fair to say that only comment 
on official dishonesty, deliberately unconstitutional ac-
tion, other serious wrongdoing, or threats to health and 
safety can weigh out in an employee’s favor. If promulga-
tion of this standard should fail to discourage meritless 
actions premised on 42 U. S. C. §1983 (or Bivens v. Six 
Unknown Fed. Narcotics Agents, 403 U. S. 388 (1971)) be-
fore they get filed, the standard itself would sift them out 
at the summary-judgment stage.” (Souter dissent, p. 8)

He noted that Bessie Givhan, the teacher of Givhan 
v. Western Line Consol. School District, supra, who com-
plained about the racial composition of her school’s 
workforce, might still have her speech protected under 
Garcetti, if, when speaking, she remained a teacher; but, 
she could be fired for the exact same speech, if when 
speaking, she was the school’s personnel director. 

Justice Souter predicted serious public policy fall-
out from Garcetti; it will inspire the government to cre-
ate broadly written job descriptions just to minimize 
First Amendment protections; it will dissuade from 
government service the very professionals the country 
needs, like doctors and scientists; it threatens academic 
freedom, and the public will be deprived of important 
information, quoting San Diego v. Roe, 543 U.S. 77, 82 
(2004): “’Underlying the decision in Pickering is the 
recognition that public employees are often the mem-
bers of the community who are likely to have informed 
opinions as to the operations of their public employ-

ers…which are of substantial concern to the public…
The interest at stake is as much the public’s interest in 
receiving informed opinion as it is the employee’s own 
right to disseminate it.’ This is not a whit less true when 
an employee’s job duties require him to speak about 
such things.” (Souter Dissent, p. 7)

As to the whistleblower statutes celebrated by the 
majority as the answer to Ceballos’ problems, Justice 
Souter emphasized their jurisdictional, substantive and 
geographic variations, as well as their obvious—and 
significant—loopholes.

Justice Breyer, also in dissent, criticized Justice 
Souter’s test for failing to give sufficient weight to “the 
serious managerial and administrative concerns that 
the majority describes.” (Breyer dissent, p.4) And while 
he agreed that Ceballos should win under Pickering, he 
urged that Constitutional protections be reserved only 
for employees who are required to speak out by the 
Constitution and/or professional conduct rules. 

Conclusion and Prediction	
Democracy is safeguarded by its government work-

force: employees who implement public policy while 
sacrificing the wealth and prestige available in the pri-
vate sector. Their constitutional right to speak truth to 
power about their jobs while at their jobs is gone. And 
that will make all the difference. 

On remand, however, Richard Ceballos will win. 
The appeals court will focus on his other First Amend-
ment counts, like the one involving his speech to the 
Mexican-American Bar Association about misconduct 
by the sheriff’s department and related policy failures 
of the D.A., a speech he gave just two days before his 
grievance was dismissed.
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