
 

 

 

 

 

 

Supporting members of the legal profession and their service to the public and the justice system.April 15, 2026 Vol. 36 No. 11

BBarar N NewsewsAn Official Publication An Official Publication 
of the New Hampshire of the New Hampshire 

Bar AssociationBar Association

NEW HAMPSHIRENEW HAMPSHIRE

Periodical Postage paid at Concord, NH 03301

INSIDE THIS ISSUEINDEX

NHBA News ..................... 2-18
NHBA•CLE ......................19-21
Practice Area Section .....22-32

NH Court News ..............32-33
Classifieds .......................34-39

Practice area articles with important 
information and updates in labor and 

employment law. PAGES 22-32

Practitioner ProĮle͘ Beth Deragon. 
PAGE 4

torĚs to Practice BǇ͘  Advice for Law 
School Graduates. PAGE 7

&rom the >aw ^chool͘ Franklin’s Cub-
bard. PAGE 8

tomen :uĚŐes͘ Third Annual Interna-
tional Day of Women Judges. PAGE 11

PresiĚent͛s Perspectiǀe͘ Civic Engage-
ment Survey Results. PAGE 2

Public ^ector Practitioner ProĮle͘ Jeremy 
Clemans. PAGE 5

>abor anĚ �mploǇment >aw ^ection

&in�en͘ New Rule for Real Estate Transac-
tions. PAGE 15

�iǀics �orner͘  Weare Middle School and 
Brewster Academy. PAGE 12

Bar &ounĚation͘ 2026-2027 Justice 
Grants. PAGE 10

tellness �orner͘  Vacations: How to 
Disconnect. PAGE 9

/nformation dechnoloŐǇ͘ Tech Vendor 
Bankruptcy. PAGE 14

New :uĚicial Branch A�Z �oorĚinator͘  
Rhonda Bryant. PAGE 6

By Tom Jarvis

 For decades, New Hampshire’s 
IOLTA program has provided critical 
funding for civil legal services across 
the state. In the past year alone, tar-
geted efforts by the New Hampshire Bar 
Foundation (the Foundation) to expand 
participation among Leadership Banks 
and ensure rate compliance have in-

IOLTA Enhancement Committee 
Boosts Funding by $576,000

creased IOLTA revenue by $576,000. 
That growth underscores a longstanding 
reality: where attorneys choose to hold 
their trust accounts matters. 
 “It is really important to bank with 
a Leadership Bank because in New 
Hampshire, most of our civil legal ser-
vices rely heavily on the funds that come

IOLTA continued on page 10LEARNING continued on page 17

WAGE DATA continued on page 16

By Tom Jarvis

 State officials are exploring 
whether wage data collected by the 
New Hampshire Employment Security 
(NHES) could be used to help courts de-
termine eligibility for appointed coun-
sel. The proposal is part of a broader 
review of indigent defense practices.
 The effort follows concerns raised 
by state leadership.
 “The governor and the Executive 
Council urged us to examine the effica-
cy of conducting eligibility verification 
because they expressed concern that 
there may be people who are submitting 
requests for the appointment of counsel 
and providing misleading or unreliable 
information,” says Judge Christopher 
Keating, the New Hampshire Judicial 
Branch’s state court administrator.
 The Judicial Branch is now work-
ing to evaluate how such a system 
could function in practice.
 “We hope to launch a pilot program 
to make sure that we can have a good 
grasp on what’s entailed in eligibility 
verification,” he says. “The value of a 
pilot program is that we can look at that 
at the end of the day and say, ‘this is 
how much effort it took … and here’s 
what we learned from doing it.’”

Courts Consider Wage Data to Verify Indigent Defense Eligibility

 Judge Keating says he would like 
to have a pilot program in place by late 
spring or early summer.

Proposal anĚ BacŬŐrounĚ
 The concept of using wage data 
originated during discussions about 
indigent defense funding, according to 
NHES Commissioner Rich Lavers.
 “It was originally raised by Execu-

tive Counselor John Stevens … regard-
ing one of the requests for additional 
funds in order to continue to pay for 
indigent defense,” Lavers says.
 Under the proposal, courts would 
be able to access wage information cur-
rently collected by the NHES through 
quarterly employer filings. Lavers says 
the department already uses that data 
to verify eligibility for unemployment 

benefits and other public assistance 
programs.
 “That quarterly information is a 
good way to assess and verify the infor-
mation being provided by applicants,” 
he says, “and it helps us preserve the 
dollars for those programs for the peo-
ple who meet the eligibility require-
ments.”
 Lavers says any implementation 
would require an agreement between 
the Judicial Branch and NHES, which 
would need approval from the Execu-
tive Council.

>eŐal &rameworŬ anĚ 
ZecommenĚations

 Judge Keating emphasizes that 
the proposal would not affect the legal 
standard for determining eligibility.
 “The standard for the appointment 
of counsel has been established by stat-
ute,” he says. “So that’s not going to 
change.”
 Under current law, courts deter-
mine whether a defendant is financially 
unable to obtain counsel by comparing 
the defendant’s income and assets to 
the cost of hiring private counsel.

By Megan Koerber

 The New Hampshire Bar Association 
is exploring the addition of an experien-
tial learning track to its required Practical 
Skills CLE course, aiming to better prepare 
new attorneys for the realities of practice.
 A national report released in July 2025 
by the Committee on Legal Education and 
Admissions Reform (CLEAR) calls on 
state supreme courts to place greater em-
phasis on practice readiness. As part of its 
eight recommendations, the CLEAR re-
port specifically encourages expanding ex-
periential learning, including opportunities 
that involve real client responsibilities.
 New Hampshire’s Daniel Webster 
Scholar Honors Program (DWS) at the 
University of New Hampshire Franklin 
Pierce School of Law was cited repeatedly 
in the CLEAR report for its exemplary in-

NHBA Explores Experiential Learning 
Track for Practical Skills Course

novation. 
 “The DWS program stands as a model 
of how you produce practice-ready law-
yers,” says New Hampshire Supreme 
Court Chief Justice Gordon MacDonald. 
“It would be great to expand it, but there 
are limits on the law school’s ability to do 
so. One area we should look at is CLEs for 
new lawyers focused on experiential learn-
ing.”
 NHBA Executive Director Sarah 
Blodgett says her own early experience 
with hands-on training underscores the 
value of this approach.
 “I had the luxury of starting my legal 
career with a five-week training program 
led by Richard Guerriero, then Litiga-
tion Director at the New Hampshire Pub-
lic Defender,” she says. “Richard guided 

:uĚicial Branch͘ Information Center Has 
Answered Six Million Inquiries. PAGE 3
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Richards-Stower Weiss Ford

By Nancy Richards-Stower and Debra 
Weiss Ford

 This is the 25th Bar News “debate” 
over the last 20 years between employ-
ment lawyers Nancy Richards-Stower 
(employee advocate) and Debra Weiss 
Ford (employer advocate). Here, they 
discuss the impact of artificial intelli-
gence on their advocacy, and US v. Hep-
pner, in which the US District Court for 
the Southern District of New York ruled 
that a criminal defendant’s AI searches 
on a publicly available platform were not 
privileged under either attorney-client or 
work product privileges.
 Nancy: First, it was electronically 
stored information (ESI) requiring thou-
sands of dollars in time (and, for me, 
tech consultant costs). My clients have 
phones, tablets, and computers along with 
multiple service providers for texts, calls, 
emails, Facebook, Twitter (X), etc. It be-
came so prohibitively expensive for me 
to even screen anything other than “slam 

Employment Litigation in the ‘Everything Is Electronic’ World
dunk” cases that I could never have had 
the decades of solo practice I’ve enjoyed, 
nor helped thousands of employees who 
were mostly “little gals/guys.”
 Deb: It is tough on employers’ coun-
sel, too. We’re doing all the same work 
for multiple people (and departments) in 
each case, and few of our clients’ employ-
ees have dedicated work devices, so we’re 
dealing with both work networks and per-
sonal accounts.
 Nancy: Larger defense firms long 
ago staffed up with “techies,” and those 
costs can be built into your clients’ fees. 
For those of us doing civil rights employ-
ment law (discrimination, wrongful termi-
nation, whistleblower, wage claims, etc.), 
most of our terminated clients arrive with 
great injustices and zero ability to pay. 
 It reminds me of the “dark days” of 
1996–2004, when I had to turn away all 
small-dollar cases because the fees award-
ed to me easily exceeded the damages 
awarded to my clients, and civil rights at-
torney fee awards became double-taxed 
for cases in which there was no physical 
injury in 1996; my fee awards were taxed 
to me and then taxed again to my client, 
until October 2004, when the civil rights 
tax relief laws untaxed attorney fees for 
the client.
 Deb: I recall that the unintended 
consequences of that 1996 tax law got 
changed after the New York Times wrote 
about a Chicago police officer’s sexual 
harassment trial victory costing her a net 
loss of over $100,000 because of taxes on 
her fees owed to the government. It was 

impossible to settle small damage cases 
once the fees rose unless the employee’s 
lawyer simply gave up her fees.
 Nancy: And now we have a “new 
age.” I think it is dark; techies think it is 
the brightest dawn imaginable. How can 
I screen a case for litigation worthiness 
whose value is mostly emotional distress? 
Before, it was easy to review an employ-
ee’s Facebook pages during the period of 
harm to make sure she hadn’t posted pic-
tures of herself smiling, running down the 
beach the same week she claimed debili-
tating depression from a job loss.
 Deb: What about us defense attor-
neys? Bad managers who harass often do 
so with texts and emails. Victims who re-
ceived photos of some guy’s private parts 
often (understandably) deleted them im-
mediately, so the readily available source 
would be the electronic history on the 
harassers’ phones – so it was employers 
providing the evidence to employees.
 Nancy: And now, with AI, we advo-
cates have to worry about our clients’ use 
of AI before they contact us, adding to the 
exploding spectrum of our due diligence. 
After clients contact us, we can provide 
protocols to halt all use on public AI plat-
forms, but come on – it will be so tempting 
for clients to “Google” during the years it 
takes to get to trial, and now there’s Chat-
GPT, Claude, and Perplexity. Plus, AI has 
been developed mostly by men, so watch 
for that prejudice to unfold.
 Deb: The courts are weighing in, rul-
ing in US v. Heppner that a criminal de-
fendant’s AI searches (before hiring his 

attorney) were not privileged.
 Nancy: Which is stupid! In the past, a 
client’s communications in anticipation of 
hiring counsel, to help that future counsel, 
were deemed privileged attorney work 
product.
 Deb: Heppner means that public AI 
sites which lack privacy “locks” are fair 
game.
 Nancy: I am exhausted just trying 
to draft a notice to potential clients about 
this new aspect of confidentiality; and, 
candidly, my guess is that with AI so read-
ily available, many clients will come to 
their lawyers with big baggage. Of course, 
after being retained, the client can be in-
vited into the lawyer’s private, paid-for AI 
platform, which has pressed all the “you 
cannot share this to teach your stupid sys-
tem” buttons.
 Deb: The capturing of electronic 
histories from phones and devices in 
employment discrimination litigation – 
where proving intent is usually key – gave 
us ESI protocols. Now, we must add AI 
searches to the list.
 Nancy: Over the last 50 years, liti-
gating small-dollar cases coming with 
fee-shifting statutory protections allowed 
me to help many thousands of employ-
ees find some justice in the workplace. 
The electronic explosion requires huge 
investments of time and treasure to even 
understand the landscape. Gone are the 
days when knowledge of the law, human 
behavior, and trial advocacy skills were 

DEBATE continued on page 31
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By Nancy Richards-Stower and Debra 
Weiss Ford
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discuss the impact of artificial intelli-
gence on their advocacy, and US v. Hep-
pner, in which the US District Court for 
the Southern District of New York ruled 
that a criminal defendant’s AI searches 
on a publicly available platform were not 
privileged under either attorney-client or 
work product privileges.
 Nancy: First, it was electronically 
stored information (ESI) requiring thou-
sands of dollars in time (and, for me, 
tech consultant costs). My clients have 
phones, tablets, and computers along with 
multiple service providers for texts, calls, 
emails, Facebook, Twitter (X), etc. It be-
came so prohibitively expensive for me 
to even screen anything other than “slam 

Employment Litigation in the ‘Everything Is Electronic’ World
dunk” cases that I could never have had 
the decades of solo practice I’ve enjoyed, 
nor helped thousands of employees who 
were mostly “little gals/guys.”
 Deb: It is tough on employers’ coun-
sel, too. We’re doing all the same work 
for multiple people (and departments) in 
each case, and few of our clients’ employ-
ees have dedicated work devices, so we’re 
dealing with both work networks and per-
sonal accounts.
 Nancy: Larger defense firms long 
ago staffed up with “techies,” and those 
costs can be built into your clients’ fees. 
For those of us doing civil rights employ-
ment law (discrimination, wrongful termi-
nation, whistleblower, wage claims, etc.), 
most of our terminated clients arrive with 
great injustices and zero ability to pay. 
 It reminds me of the “dark days” of 
1996–2004, when I had to turn away all 
small-dollar cases because the fees award-
ed to me easily exceeded the damages 
awarded to my clients, and civil rights at-
torney fee awards became double-taxed 
for cases in which there was no physical 
injury in 1996; my fee awards were taxed 
to me and then taxed again to my client, 
until October 2004, when the civil rights 
tax relief laws untaxed attorney fees for 
the client.
 Deb: I recall that the unintended 
consequences of that 1996 tax law got 
changed after the New York Times wrote 
about a Chicago police officer’s sexual 
harassment trial victory costing her a net 
loss of over $100,000 because of taxes on 
her fees owed to the government. It was 

impossible to settle small damage cases 
once the fees rose unless the employee’s 
lawyer simply gave up her fees.
 Nancy: And now we have a “new 
age.” I think it is dark; techies think it is 
the brightest dawn imaginable. How can 
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whose value is mostly emotional distress? 
Before, it was easy to review an employ-
ee’s Facebook pages during the period of 
harm to make sure she hadn’t posted pic-
tures of herself smiling, running down the 
beach the same week she claimed debili-
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 Deb: What about us defense attor-
neys? Bad managers who harass often do 
so with texts and emails. Victims who re-
ceived photos of some guy’s private parts 
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mediately, so the readily available source 
would be the electronic history on the 
harassers’ phones – so it was employers 
providing the evidence to employees.
 Nancy: And now, with AI, we advo-
cates have to worry about our clients’ use 
of AI before they contact us, adding to the 
exploding spectrum of our due diligence. 
After clients contact us, we can provide 
protocols to halt all use on public AI plat-
forms, but come on – it will be so tempting 
for clients to “Google” during the years it 
takes to get to trial, and now there’s Chat-
GPT, Claude, and Perplexity. Plus, AI has 
been developed mostly by men, so watch 
for that prejudice to unfold.
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ing in US v. Heppner that a criminal de-
fendant’s AI searches (before hiring his 
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were deemed privileged attorney work 
product.
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sites which lack privacy “locks” are fair 
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to draft a notice to potential clients about 
this new aspect of confidentiality; and, 
candidly, my guess is that with AI so read-
ily available, many clients will come to 
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vited into the lawyer’s private, paid-for AI 
platform, which has pressed all the “you 
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tem” buttons.
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where proving intent is usually key – gave 
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gating small-dollar cases coming with 
fee-shifting statutory protections allowed 
me to help many thousands of employ-
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The electronic explosion requires huge 
investments of time and treasure to even 
understand the landscape. Gone are the 
days when knowledge of the law, human 
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n DEBATE from page 26

enough for successful employee rights 
practice. There may not be enough time 
left in my life, let alone before I retire, to 
become competent in AI, but I’m trying.
 Deb: We lawyers do promise com-

petence. The New Hampshire Rules of 
Professional Conduct require it. Solos 
and small firms able to get a handle on 
electronic law office technology in intake, 
webpage, email, document portal, and 
AI combinations will be on a more equal 
footing with larger defense firms.
 Nancy: I guess those who’ve grown 

up with it will navigate it, but I started out 
with a manual typewriter in high school. t

Nancy Richards-Stower is an employee 
rights advocate for New Hampshire 
and Massachusetts employees. She 
created and owns Trytosettle.com®, an 
online settlement service facilitating 

confidential blind bids to expedite dispute 
resolutions. Her law office website is 
jobsandjustice.com.

Debra Weiss Ford is the managing 
principal at the Portsmouth offices 
of Jackson Lewis, PC. Its website is 
jacksonlewis.com.

n DISCHARGE from page 25

not be a reasonable conclusion that she had 
no option but to resign. The court found 
that the plaintiff’s supervisor’s comments 
during the performance improvement plan 
period that the plaintiff should “shut up” 
and “stop asking” in response to the plain-
tiff’s request that the supervisor identify 
the employees who had complained about 
her, were “harsh,” but that the context of 
the comments showed that the supervisor’s 
comments were not indicative of an “intoler-
able workplace.” Id. at *22 (internal citation 
omitted). 
 Further, the court found that the super-
visor’s comment about the plaintiff being re-
placed with “younger, cheaper people,” may 
“suggest age animus, but also does not dem-
onstrate an environment that would compel 
a reasonable person to resign.” Id. 
 Finally, the court found that the plain-
tiff’s “subjective beliefs” regarding her su-
pervisor’s management style could not form 
the basis of her constructive discharge, as 
they did not objectively rise to the level of 
intolerable working conditions. Id. at *23–
24. The court also noted that the plaintiff’s 
belief that she would be terminated at the 

end of her performance improvement plan, 
without more, was not sufficient as the court 
found “apprehension of future termination 
is insufficient to establish constructive dis-
charge.” Id. at *25 (internal citations and 
quotations omitted). 
 However, the court noted that a perfor-
mance improvement plan may constitute 
an adverse employment action where it im-
poses new job responsibilities, changes the 
present terms of employment, or deprives an 
employee of potential advancement oppor-
tunities. Id. at *16 (internal citations omit-
ted). 
 In contrast to the Walsh decision, the 
United States District Court for the District 
of New Hampshire recently denied sum-
mary judgment to the employer on the issue 
of constructive discharge. In King v. DMO 
Auto Acquisitions LLC, No. 24-cv-018-SM, 
2025 U.S. Dist. LEXIS 263546, *13 (D.N.H. 
Dec. 22, 2025), the plaintiff was hired as a 
“Finance Biller.” Seven months later, she re-
signed from her employment. The plaintiff 
alleged that the finance department was “rife 
with age discrimination,” that her supervi-
sors refused to provide her with necessary 
training on important software because of 
her age, that she was isolated from other em-
ployees in the finance department, and that, 

ultimately, her supervisors reported that she 
was not performing her job in the finance de-
partment. 
 As a result, the plaintiff was transferred 
to the role of receptionist/cashier, her salary 
was reduced by nearly 20 percent, and she 
lost the opportunity to earn any commis-
sions. The plaintiff attempted to work in the 
new role but ultimately concluded that she 
could not afford to work for such little pay 
and resigned, alleging that she had no choice 
but to do so, as a result of the defendant’s 
wrongful conduct. 
 The court noted that “salary consider-
ations are important in determining whether 
a job transfer can support a claim of con-
structive dismissal.” Id. at *9–10 (internal 
citations and quotations omitted). The court 
found that the trier of fact could reasonably 
and plausibly conclude that when the plain-
tiff was transferred to the cashier position 
– allegedly as a result of age discrimination 
– her substantially reduced salary and her in-
ability to earn commissions rendered her job 
so difficult or unpleasant that a reasonable 
person in her shoes would have felt com-
pelled to resign.
 Whether an employee has been con-
structively discharged is a fact-specific 
inquiry that turns on the totality of the cir-

cumstances. While the court may rule on the 
issue in the context of summary judgment, 
at least one Superior Court decision has held 
that the “[u]se of the term ‘reasonable’ [in 
assessing a constructive discharge claim] 
implies the judgment of a jury.” Legacy 
Glob. Sports, LP v. St. Pierre, No. 218-2019-
CV-198, 2020 N.H. Super. LEXIS 13, *29 
(Apr. 27, 2020) (McNamara, J.). t

Madeline K. Matulis is vice chair of the 
NHBA’s Labor and Employment Law Sec-
tion. She concentrates her practice in em-
ployment law, representing plaintiffs and 
counseling individuals who have been sub-
jected to unlawful treatment in the work-
place, and counseling public and private 
employers on employment and human re-
sources matters. 

Lauren S. Irwin represents plaintiffs and 
defendants in employment disputes and 
civil litigation, and regularly counsels and 
represents individuals, schools, municipali-
ties, and private entities on employment law 
matters. Lauren is also an experienced in-
vestigator, mediator, and arbitrator. She is a 
past president of the NHBA’s Gender Equal-
ity Committee and is a frequent speaker and 
author in her areas of expertise.


